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ConsensusDocs® 260
PERFORMANCE BOND


GENERAL INSTRUCTIONS. These instructions are solely for the information and convenience of ConsensusDocs users, and are not a part of the document. Gray boxes indicate where you should click and type in your project information. The yellow shading is a Word default function that displays editable text and is not necessary for document completion. Shading can be turned off by going to the Review tab, select “Restrict Editing” button and uncheck “Highlight the regions I can edit”. In Word 2003 you will find this option under the Tools tab, Options, Security tab, Protect Document button.

EMBEDDED INSTRUCTIONS are provided to help you complete the document. To display or hide instructions select the “¶” button under the “Home” tab to show all formatting marks. Instruction boxes are color coded as follows: 

Red Boxes:	Instructions for fields that are typically required to complete contract.
Blue Boxes:	Instructions for fields that may or may not be required for a complete contract.
Green Boxes:	Provide general instructions or ConsensusDocs Coalition Guidebook comments, which can be found at www.ConsensusDocs.org/guidebook.

ENDORSEMENT. This document was developed through a collaborative effort of organizations representing a wide cross-section of the design and construction industry. The organizations endorsing this document believe it represents a fair allocation of risk and responsibilities of all project participants.  




Endorsing organizations recognize that this document must be reviewed and adapted to meet specific needs and applicable laws. This document has important legal and insurance consequences, and it is not intended as a substitute for competent professional services and advice. Consultation with an attorney and an insurance or surety adviser is strongly encouraged. Federal, State and Local laws may vary with respect to the applicability or enforceability of specific provisions in this document. CONSENSUSDOCS SPECIFICALLY DISCLAIMS ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. PURCHASERS ASSUME ALL LIABILITY WITH RESPECT TO THE USE OF THIS DOCUMENT, AND CONSENSUSDOCS AND ANY OF THE ENDORSING ORGANIZATIONS SHALL NOT BE LIABLE FOR ANY DIRECT, INDIRECT OR CONSEQUENTIAL DAMAGES RESULTING FROM SUCH USE. For additional information, please contact ConsensusDocs, 2300 Wilson Blvd, Suite 300, Arlington, VA 22201, 866-925-DOCS (3627), support@consensusdocs.org or www.ConsensusDocs.org.
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Blanks embedded in the text indicate provisions that must be filled in by parties.

Any of the text in this electronic document may be edited or excluded from the final contract. New paragraphs may be added, and text may be inserted into standard paragraphs. Supplemental conditions-provisions added to the printed agreement-may also be adopted by reference. It is always best for supplements to be attached to the Agreement, and it is a good practice for both parties to sign and date all supplements.


Fill in the legal names of the Owner (Obligee) and Contractor (Principal). Provide the date of the Contract between the Owner and the Contractor. Fill in the name of the Project.

The Owner,, ( "Owner") and Constructor, , ("Constructor") have entered into a Contract (the "Contract") dated  for  ("Project"). The Contract is incorporated by reference into this Performance Bond ("Bond"). Constructor may also be referenced as the Contractor or General Contractor in the Contract Documents.

Fill in the legal name of Surety. Note that the name of the Surety is not the name of surety agent. Provide the amount (the “Bond Sum”), stated in both Arabic numerals and words, for which the Contractor and the Surety will be obligated.
By virtue of this Bond, the Constructor as Principal and  as Surety ("Surety"), are bound to the Owner as Obligee in the maximum amount of  Dollars ($) ("Bond Sum"). Constructor and Surety bind themselves, their heirs, executors, administrators, successors and assigns, jointly and severally, as provided in this Bond. Surety represents that its company is lawfully authorized to conduct surety business and has obtained a certificate of authority as an insurer in the jurisdiction of the project.

1. [bookmark: _Hlk24374523]GENERAL CONDITIONS It is the condition of this Bond that if Constructor performs its Contract obligations ("Work"), Surety's obligations under this Bond are null and void. Otherwise, Surety's obligations shall remain in full force and effect. Subject to §2, Surety agrees that no change, alteration, or extension of time of the Contract shall affect its obligations under this Bond. Surety waives any requirement to be notified of any such change, alteration, or extension of time made by Owner in the Contract. Owner may not invoke the provisions of this Bond unless the Owner has performed its obligations pursuant to the Contract. Upon making a demand on this Bond, and upon election by Surety to remedy a default by the Constructor pursuant to §3, Owner shall make the total amount payable by Owner to Constructor pursuant to the Contract less amounts properly paid by Owner to Constructor (“Contract Balance”) available to Surety for completion of the Work.

2. The Bond Sum shall automatically increase with additive change orders issued to the Contract; provided, however, that the initial Bond Sum shall not increase more than  percent in the aggregate absent the Surety's written consent. If a percentage is not indicated in the preceding sentence, then the Bond Sum increase threshold to require Surety’s written consent shall be twenty-five (25) percent. Surety's refusal to consent to an increase above the threshold in the Bond Sum is not a breach of this Bond.

3. [bookmark: _Ref50118641]SURETY OBLIGATIONS If Owner has declared the Constructor in default and Owner has provided written notice of such declaration of default to Surety at the address set forth in §5, Surety shall after receiving notice immediately commence an independent investigation of the default. Such investigation shall be completed within [__] Days. If nothing is indicated above the timeframe shall be thirty (30) Days. In the event Surety determines that (a) Constructor is in default, (b) Owner is not in default, and (c) after Owner terminates Constructor for cause, Surety shall:

(i) Complete the Work, with the consent of Owner, through Constructor;
(ii) Enter into a takeover agreement with the Owner to undertake Contract Work completion;
(iii) Arrange for the completion of the Work by a contractor acceptable to Owner and secured by performance and payment bonds equivalent to those for the Contract issued by a qualified surety. Surety shall make available as the Work progresses sufficient funds to pay the cost of completion of the Work less the Contract Balance up to the Bond Sum; or
(iv) Waive its right to complete the Work and reimburse Owner the amount of its reasonable costs, not to exceed the Bond Sum, to complete the Work less the Contract Balance.

4. DISPUTE RESOLUTION Any dispute pursuant to this Bond shall be instituted in any court of competent jurisdiction in the Project location and commenced within two years after termination of Constructor or Substantial Completion of the Work, whichever occurs first. If this provision is prohibited by law, the minimum period of limitation available to sureties in the jurisdiction shall be applicable.

5. NOTICE Notice to Surety regarding termination or a declaration of default shall be to the following address [_____], unless such address is changed in writing. Otherwise, notice is effective upon transmission by any effective means, including U.S. postal service and overnight delivery service.

Provide the date of the bond in the space provided after Article 3 and before the signatures. Fill in the company name of the Surety after “SURETY” (the corporate seal should be affixed). Include the signature of the person representing the firm should be placed on the line entitled “By”. Below the signature line, enter the name of the person who placed their signature on the signature line. Enter the business title of the person who placed their signature on the signature line. It is most important that the Surety’s Power of Attorney be attached. The signature of the witness should be placed on the line entitled “Witness”.

This Bond is entered into as of .

SURETY 

[bookmark: _Hlk24376312]BY: 				  NAME:  ______________________TITLE:   _____________________
WITNESS: 				  NAME:  ______________________TITLE:   _______________

Fill in the company name of the Contractor after “Contractor” (the corporate seal should be affixed). Include the signature of the person representing the firm should be placed on the line entitled “By”. Enter the person’s name who placed their signature on the signature line. Enter the business title of the person who placed their signature on the signature line. The signature of the witness to the signature of the Contractor should be placed on the line entitled “Witness”.

Additional witness signatures, if any, should be included on an attached sheet and this fact should be noted at the end of this line or in a paragraph below.

CONSTRUCTOR 

BY: 				  NAME:  ______________________TITLE:   _____________________
WITNESS: 				  NAME:  ______________________TITLE:   _______________
END OF DOCUMENT.
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